Ref:
 Draft joint texts  EPA/july/2007/

DRAFT JOINT TEXTS
ECONOMIC PARTNERSHIP AGREEMENT BETWEEN

 EASTERN AND SOUTHERN AFRICA COUNTRIES 

ON ONE PART

 AND 

THE EUROPEAN COMMUNITY AND ITS MEMBER STATES 

ON THE OTHER PART

TABLE OF CONTENTS

ECONOMIC PARTNERSHIP AGREEMENT

 BETWEEN 

THE EASTERN AND SOUTHERN AFRICA COUNTRIES 

ON ONE PART AND

 THE EUROPEAN COMMUNITY AND ITS MEMBER STATES

ON THE OTHER PART

List of Countries Signatories of the ESA-EU for Economic Partnership Agreement (EPA) 

THE PRESIDENT OF THE REPUBLIC OF BURUNDI

THE PRESIDENT OF L’UNION DES COMORES

[THE PRESIDENT OF THE DEMOCRATIC REPUBLIC OF THE CONGO]

THE PRESIDENT OF REPUBLIC OF DJIBOUTI

THE PRESIDENT OF THE STATE OF ERITREA

THE PRESIDENT OF THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA

THE PRESIDENT OF THE REPUBLIC OF KENYA

THE PRESIDENT OF THE REPUBLIC OF MADAGASCAR

THE PRESIDENT OF THE REPUBLIC OF MALAWI

THE PRESIDENT OF THE REPUBLIC OF MAURITIUS

THE PRESIDENT OF THE REPUBLIC OF RWANDA

THE PRESIDENT OF REPUBLIC OF SEYCHELLES

THE PRESIDENT OF REPUBLIC OF SUDAN

THE PRESIDENT OF REPUBLIC OF UGANDA

THE PRESIDENT OF REPUBLIC OF ZAMBIA

THE PRESIDENT OF REPUBLIC OF ZIMBABWE

Whose States are hereinafter referred to as “ESA Countries”

On the one Part and   

HIS MAJESTY THE KING OF THE BELGIANS,

THE PRESIDENT OF THE CZECH REPUBLIC,

HER MAJESTY THE QUEEN OF DENMARK,

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY,

THE PRESIDENT OF THE REPUBLIC OF ESTONIA,

THE PRESIDENT OF THE HELLENIC REPUBLIC,

HIS MAJESTY THE KING OF SPAIN,

THE PRESIDENT OF THE FRENCH REPUBLIC,

THE PRESIDENT OF IRELAND,

THE PRESIDENT OF THE ITALIAN REPUBLIC,

THE PRESIDENT OF THE REPUBLIC OF CYPRUS,

THE PRESIDENT OF THE REPUBLIC OF LATVIA,

THE PRESIDENT OF THE REPUBLIC OF LITHUANIA,

HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG,

THE PRESIDENT OF THE REPUBLIC OF HUNGARY,

THE PRESIDENT OF MALTA,

HER MAJESTY THE QUEEN OF THE NETHERLANDS,

THE FEDERAL PRESIDENT OF THE REPUBLIC OF AUSTRIA,

THE PRESIDENT OF THE REPUBLIC OF POLAND,

THE PRESIDENT OF THE PORTUGUESE REPUBLIC,

THE PRESIDENT OF THE REPUBLIC OF SLOVENIA,

THE PRESIDENT OF THE SLOVAK REPUBLIC,

THE PRESIDENT OF THE REPUBLIC OF FINLAND,

THE GOVERNMENT OF THE KINGDOM OF SWEDEN,

HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND,

Contracting Parties to the Treaty establishing the European Community, hereinafter named “Community” and the States of the Community being hereinafter referred to as “Member States” and

THE COUNCIL OF THE EUROPEAN UNION AND THE COMMISSION OF THE EUROPEAN COMMUNITY, on the other part

Have decided to conclude this Agreement and to this end have designated their Plenipotentiaries:

PREAMBLE

[We the ACP States of the Eastern and Southern African (ESA) region, constituted as the ESA Group and its individual member countries, on one hand, and the European Union, its Member States and the European Commission, on the other, herein referred to as “The Parties”;
Having regard to the Cotonou Partnership Agreement (CPA) signed on 23 June 2000, the COMESA Treaty signed: on 5 November 1993, the SADC Treaty and Protocol on Trade; the EAC Treaty, and the African Union Constitutive Act signed on….…, 

Having regard to the Treaty Establishing the European Community (EC).  

Having also regard to the decision of the 8th Summit of COMESA Authority of Heads of State and Government held in Khartoum, Sudan on 17th March 2003 on the establishment of the ESA configuration for the purpose of negotiation of an Economic Partnership Agreement (EPA) with the European Union;

Considering that the ESA States and the EU are agreed that their trade and economic cooperation shall aim at fostering the smooth and gradual integration of the ACP states into the world economy with due regard to their political choices, levels of development and development priorities, thereby promoting their sustainable development and contributing to poverty eradication in the ESA countries;

Reaffirming their commitment to promote and expedite the economic, cultural and social development of the ESA Countries with a view to contributing to peace and security and to promoting a stable and democratic political environment conducive for sustainable national and regional development;

Reaffirming also that the EPA shall be consistent with the objectives and principles of the Cotonou Partnership Agreement and, in particular, with the provisions of Part III, Title II thereof

Reaffirming that the EPA must serve as an instrument of development and shall promote sustained growth, increase the production and supply-side capacity of ESA countries, foster structural transformation of ESA economies and their diversification and competitiveness and lead to the development of trade, attraction of investment, technology and creation of employment in ESA countries;

Reaffirming that economic and trade cooperation shall build on regional integration initiatives of the ESA countries;

Reaffirming the need for sustained peace and stability as crucial factors for the effective implementation of regional integration towards which the EPA is expected to contribute;

Recalling the commitments of the international community on the achievement of the Millennium Development Goals as contained in the UN Declaration of September 2000;

Reaffirming that advancing the development agenda requires genuine international cooperation and the full implementation of agreed commitments made at Conferences of Rio, Beijing, Copenhagen, Cairo and Monterrey, as well as in the Programmes of Action in favour of LDCs, LLDCs and SIDS respectively

BEARING in mind the rights and obligations of the Members of the WTO, the importance they attach to the principles and rules governing international trade and the need for a transparent, predictable, open and fair multilateral trading system 

Whereas the Parties have agreed that EPAs shall take account of the differences in economic and social development levels of ESA countries and EU Member States, and that economic and trade cooperation shall be directed at enabling the ESA States to manage the challenges of globalization and to adapt progressively to new conditions of international trade and thereby facilitate their transition to the liberalised global economy. 

Reiterating the need to ensure that particular emphasis shall be placed on regional integration and the provision of special and differential treatment to all ESA Countries, maintain special treatment for least developed ESA Countries, and take due account of the vulnerability of small economies, landlocked, island, coastal, drought prone and ESA Countries emerging from conflict. 

Cognizant that substantial investments are required to uplift the standards of living of ESA countries;

Recalling the commitments of the Parties within the framework of the World Trade Organisation (WTO);

HAVE AGREED AS FOLLOWS

INTERPRETATION/DEFINITIONS (To be completed)]
PART I 

GENERAL PROVISIONS

TITLE I 

OBJECTIVES AND PRINCIPLES

Article 1

Objectives

1.
 To promote and expedite the economic, cultural and social development of the ESA Countries, and with a view to contributing to peace and security and to promoting a stable and democratic political environment as well as regional integration 
2.
The overall objective of EU-ESA Economic Partnership Agreement (EPA) shall be the attainment of sustainable development of ESA Countries, their smooth and gradual integration into the global economy and the eradication of  poverty and diseases

3. 
The specific objectives of the EPA shall be:

(a) To promote regional integration, economic cooperation and [good governance] in the ESA region;

(b) to promote sustained growth, increase the production, supply and trading capacity of ESA Countries, as well as the capacity to attract investment and technology and create more employment, foster the structural transformation of ESA economies and their diversification, improve competitiveness and support regional integration initiatives in the ESA region through establishment and implementation of effective, predictable and transparent regional regulatory framework for trade and investment in the ESA region, thus creating the conditions
(c) enable the ESA region to fully participate  in international trade. To this end, the Parties shall cooperate closely in identifying and furthering their common interests in international economic and trade cooperation in particular in the WTO.

(d) Enhance cooperation in all areas relevant to trade and to achieve progressive liberalisation of mutual trade in accordance with WTO rules, taking into account  the existing and potential export interest of ESA countries and of the impact of trade liberalisation measures in particular on regional integration within ESA region.

(e) Increase trade between the ESA region and the EU by addressing all forms of tariffs and NTBs that constrain trade. 

Article 2

Principles

1.
The ESA-EU Economic Partnership Agreement shall be underpinned by the following fundamental principles: 

(a) The ESA countries shall determine their development models and strategies for their economies and societies in all sovereignty. The partnership shall encourage ownership of the development strategies by the countries and populations concerned; 

(b) The partnership shall be broad-based in order to ensure ownership as well as economic political and social sustainability. In this regard EPA shall involve all stakeholders, including the private sector, civil society and parliamentarians. 

(c) Consultaions. Dialogue shall play a important pivotal role in the fulfilment of mutual obligations and cooperation relations between the Parties; and

(d) Cooperation arrangements and priorities as well as the capacity to assume obligations arising from this Agreement shall be in accordance with the Parties’ level of development, needs and long-term development strategy.

(e) The parties confirm strong commitment to ensure that actions are taken and necessary resources are made available in an appropriate way such that EPA succeeds as a development instrument. 

2.
The ESA-EU partnership shall be guided by the following specific principles: 

(a) [Economic reforms by ESA countries shall be based on stages of ESA countries’ development within a specific time frame. The stages of development shall be identified by setting benchmarks that will be milestones that once achieved, a set of reforms including tariff dismantling shall take place. The benchmarks shall be derived from respective ESA countries national and regional development plans]. 

(b) The EPA shall support regional integration initiatives existing within the ESA region. EPA shall be based on the integration objectives of the ESA region. EPA shall also contribute to reinforcing regional integration, in particular by contributing to the regional harmonisation of rules.

(c) EPA shall therefore initially  build and consolidate ESA market before progressively removing barriers to trade with the EU taking into account 
(d) regional integration at the African Continental level

(e) [The EPA shall maintain and improve the current level of preferential market access and ensure the preservation of Cotonou acquis;] 
(f) The EPA shall, where applicable, be  compatible with WTO rules prevailing at the time of entry into force of this Agreement; and shall take into account the evolutionary nature of the WTO rules 

(g) The EPA shall take account of the different needs and levels of development of the ESA countries; 

(h) The Parties reaffirm their commitment to maintaining and ensuring special treatment for ESA LDCs and to taking due account of the vulnerability and specificity of small, landlocked, island and ESA countries in conflict and post conflict situations as well as drought-prone ESA Countries; 

(i) The EPA shall address the needs and concerns of ESA net food- importing and heavily indebted non-LDCs, small economies and single commodity producers 

(j) ESA countries shall remove progressively barriers to trade on the basis of the principle of asymmetry taking into account their level of development as well as the ESA regional integration process and agenda; and

(k) The implementation of the EPA shall be guided by the principle of regional preference. 

TITLE II

GENERAL PROVISIONS FOR LDCs, LANDLOCKED, 

ISLAND AND COASTAL COUNTRIES

Article 3

1.
To enable these categories of ESA Countries to take full advantage of the opportunities offered by this Agreement so as to step up their respective rates of development, cooperation shall ensure special treatment for least developed ESA countries and shall take due account of the vulnerability of landlocked, coastal, and island ESA countries. It shall also take into account the needs of countries in conflict and post conflict situations.

SCOPE OF THE AGREEMENT

Article 4

Scope   

1.
The agreement shall cover trade cooperation, trade related issues, trade in services, fisheries, economic and development cooperation, development cooperation, institutional framework and final provisions, dispute settlement

2.
These provisions are concluded with a view to increasing production, supply and trading capacities of ESA countries through the enhancement of their capacity to attract investment and technology and create more employment and thus promote sustained growth and foster the structural transformation of ESA economies and their diversification, improve competitiveness and support regional integration and initiatives. 
PART II
This is the joint working document agreed in Brussels June 2007
‘Subject to change by either party’
TRADE IN GOODS
TITLE I

GENERAL PROVISIONS

Article 5

Objectives

1.
The objectives of cooperation in the area of trade are;

(a)
The provision of full duty free and quota free market access conditions for ESA goods into the EU market on a secure, long term and predictable basis with no restrictive measures introduced and exemption from all duties and charges of equivalent effect[, including VAT, excise duties and fees and other charges] ;Remains open for further discussion]
(b) The promotion of trade between the parties and the acceleration of export led growth to enable the integration of ESA countries into the global economy;

(c) The complete liberalisation of the Community’s market for ESA exports [bearing in mind existing long-term agreements, and commodity protocols and the EBA] the progressive and gradual liberalisation of goods market in ESA in accordance with the modalities established in this Agreement. EC maintains reservation on the protocols]
(d) The facilitation of market access through simplification of rules of origin and customs procedures, strengthening of ESA capacity to meet standards, technical regulations and conformity assessment procedures, sanitary and phytosanitary measures (SPS and TBT and trade facilitation to be moved to this part)
(e) The provision of support to ESA region in strengthening their capacity on trade related issues and improving the effective participation of ESA countries in international trade negotiations through capacity building and technical support (to check the word support with DG dev)
(f)       [safeguarding and guaranteeing the benefits under commodity protocols, taking into account the special legal status of the Sugar Protocol consistent with the CPA; and] EC against

(g) Preservation and improvement of preferences to ensure that all ESA Member States are better and not worse off. EC to re-word

Article 6

Common Clause

1.
This Agreement shall not preclude the maintenance or establishment of customs unions, free trade areas or other arrangements between either of the Parties and third countries, insofar as they do not alter the rights and obligations provided for in this Agreement.

2. Consultations between the two parties concerning agreements establishing customs unions or free trade areas shall take place within the ESA EU Council and upon request on third parties issues relating to their national trade policy. 

3. [When the Community enters into new customs unions, free trade area agreements or any other trade arrangements with third parties that undermine the individual ESA country’s benefits arising from this Agreement, the community shall enter into consultations with the affected ESA countries with a view to finding an appropriate and satisfactory solution. (Both parties to consult on the issue)

TITLE II

FREE MOVEMENT OF GOODS

Article 7

Scope

1.
The provisions of this Chapter concerning elimination of duty, border and other measures shall apply to products originating in one Party and exported to the other party. For the purposes of this Chapter, "originating" means qualifying under the rules of origin set out in Annex xx.
Article 8

Free Trade Area

1.
The Parties shall gradually establish a free trade area over a transitional period of [25] years from date of entry into force of this agreement, according to the modalities set out in this Title. 
EC comment March07: to be discussed in conjunction with tariff liberalization schedules.

EC proposal March07: Move Article 11 definition of customs duty here.
[Both parties agreed to this]
Article 9
Classification of goods

1
The classification of goods in trade between the parties shall be that set out in each Party’s respective tariff nomenclature in conformity with the Harmonised Commodity Description and Coding System (“HS”). ESA will use the COMESA nomenclature. 
Article xxx
[Elimination of customs duties on exports

[Customs duties on exports between the Parties shall be eliminated as from the date of entry into force of this Agreement.] [ESA not acceptable] 
Article xxx
[Circulation of goods]
1.
[Customs duties shall be assessed only once for goods originating in the European Community or in the ESA States in the territory of the other Party. Once customs duties have been levied, goods originating in any of the Parties shall circulate within the territory of the European Community or of the ESA States without any further payment of customs duties. ] [Totally unacceptable to ESA]
2.
The Parties agree to cooperate with a view to facilitating the circulation of goods and simplifying customs procedures as provided for under Chapter 4. [Take to trade facilitation]
Article 10

Basic duty 

1.
The basic duty shall be the customs duty applied on the day of entry into force of the Agreement to which the successive reductions set out in this Agreement are to be applied in accordance with Art xxx.

2.
The Parties shall communicate to each other their respective basic duties [in accordance with the agreed derogations to these principles as set out in Annex XXXX.] subject to negotiation. ESA to submit proposal.
3.
On the part of ESA, basic duty shall be based on the proposed COMESA Common External Tariff structure and its phase-in schedule [that provides for a ten year moratorium period.] Pending details on ESA CET ]
4.
In cases where the process of eliminating tariffs does not start at the entry into force of the Agreement, the duty to which successive reductions set out in this Agreement are to be applied shall be the basic duty as referred to in paragraph 1 of this article or the most favoured nation duty applicable at the starting day of the relevant tariff dismantlement schedule, whichever is lower. 

Article 11

Customs duty EC proposal March07: move before Article 10
1. For the purposes of elimination of customs duties on imports, a customs duty shall include any duty or charge of a kind imposed in connection with the importation of goods, including any form of surtax or surcharge in connection with such importation, but does not include [for the ESA]
(a)
non-discriminatory internal taxes levied on both imported and locally produced goods consistent with the provisions of Article XXX

(b) anti-dumping or countervailing duties applied in accordance with the provisions of Article XXX

(c) fees or other charges levied in accordance with the provisions of Article XXX 

Article 12

Fees and other charges

1.
Fees and other charges referred to in Article XXX, shall be limited in amount to the approximate cost of services rendered and shall not represent an indirect protection for domestic products or a taxation of imports for fiscal measures. They shall be based on specific rates and correspond to the value of the service rendered. 

Article 13

Tariff elimination by the EC

Imports of products originating in the ESA countries shall be imported in the European Community free of customs duties and charges having the equivalent effect [ESA proposal: taking into account the commodity protocols], except for the product listed (sugar and rice), and under the conditions defined, in Annex … .

1. [Imports from the ESA into the Outermost Regions and overseas departments shall in addition to the provisions of Art 13.1 be exempted from any additional duties or charges of equivalent effect, including the “ octroi  de mer”] [Octroi de mer is an internal tax – not subject to negotiation]
2. [[Exports from the ESA into the Community shall be exempted from internal taxes, including value added tax and excise duty and fees or other charges of equivalent effect to customs duties.] [Internal taxation not subject to negotiation]]
Article 14

 Tariff elimination by ESA

1.
Customs duties applicable to Community imports into ESA of goods listed in Annex XXX, (capital goods and raw materials), shall be abolished ten (10) years after the entry into force of this agreement . 

2.  
Customs duties on products listed in Annex XXX (intermediate goods)  shall be eliminated in accordance with the following schedule starting in year eleven (XI) so that the customs duties are completely eliminated by year twenty (XX) from date of entry into force of this agreement.

Products listed in Annex XXX (intermediate goods)

	Category
	Yr

XI
	Yr

XIV
	Yr 

XVII
	Yr

XX 

	Percentage

reduction of duty
	25%
	50%
	75%
	100%


3.
Customs duties on products listed in Annex XXX (finished goods) shall be eliminated in accordance with the following schedule starting in year sixteen  (XVI) so that the customs duties are completely eliminated by year twenty- five (XXV)  from date of entry into force of this Agreement 

Products listed in Annex XXX  (finished goods imports) 

	Category
	Yr

XVI
	Yr

XVII
	Yr 

XVIII
	Yr

XIX 
	Yr

XX
	Yr

XXI
	Yr

XXII
	Yr

XXIII
	Yr

XXIV
	Yr

XXV

	Percentage

reduction of duty 
	10%


	20%
	30%
	40%
	50%
	60%
	70%
	80%
	90%
	100%




Subject to negotiation and to ESA CET proposal.
Article 15

Sensitive products

1.
[Products in Annex ----- will be excluded from liberalisation and will be reviewed. ] Subject to negotiation
Article 16

Exceptions clause

1.
[Notwithstanding provisions set out in Article 14, customs duties may be introduced or increased pursuant to the derogation as set out in Annex XXX of this Agreement.] ESA to submit a proposal
2.
[[Taking into consideration the special status of the LDCs under the EBA initiative and the WTO arrangements, ESA LDC States are exempted from any reduction of tariffs.]] EC: this would undermine the objective of a FTA and ESA regional integration.
Article 17

Regional preferences

1. Where ESA countries maintain regional preferences among themselves, they shall not be obliged to extend these to  the EU.

ArticleXXX
Variable geometry

Notwithstanding the provisions of article 14 on tariff liberalisation by ESA side, an ESA country willing and in a position to undertake tariff liberalisation earlier than in the prescribed timeframe in the schedule may do so subject to appropriate notification while ensuring that all necessary measures are taken to avoid trade deflection
Article 18

Special Arrangements

1.
[Market access for products in Annex ------- shall be subject to special arrangements with a view to maintaining the benefits and guarantees of the Cotonou Agreement commodity protocols with respect to:

i)
Protocol on Sugar and SPS and its guarantees

ii) Protocol on Beef

iii) Protocol on Bananas

2.
Binding and contractual arrangements shall be accorded to ESA LDCs as provided under the EBA arrangements]

The status of protocols vis-à-vis EPA's is to be defined. 
Article 19

Development Benchmarks and Review Clause 

1. The parties agree to regularly review progress in the implementation of this Title within the relevant institution [and will propose as appropriate any remedial measures.]
2. Every five years the ESA-EU EPA Council shall undertake a formal and comprehensive review in order to: 

i) [assess the contribution of Parts XXXX and XXXX  towards the achievement of development benchmarks as set out in annex XXXX which shall be derived from ESA national development programs 

ii) ascertain if the development benchmarks have been attained by the individual ESA countries as well as determine whether the Community’s trade and development polices and assistance have contributed to individual ESA countries achieving the development benchmarks

iii) monitor policies and the release of resources towards financing activities aimed at building the ESA regional market based on the regional integration agendas

3. Not withstanding Article 14 ( Tariff Elimination) of this agreement, in the event a specific country has not attained the development benchmarks, it may apply for the derogation of tariff reductions set out in this Title and make provisions for corrective measures

4. In the event that, after each review, the Community is not meeting its obligations under this agreement, it shall provide corrective measures]

Subject to negotiation. 
{EC will make a proposal for a review clause.}
TITLE III

Non tariff measures

Non-tariff measures (EC proposal)

Article xxx
Prohibition of quantitative restrictions
All import or export prohibitions or restrictions in trade between the Parties, other than customs duties and taxes, and fees and other charges provided for under art. xxx, whether made effective through quotas, import or export licenses or other measures, shall be eliminated upon the entry into force of this Agreement. No new such measures shall be introduced. The provisions of this Article shall be without prejudice to the provisions of Article … [on antidumping and antisubsidy measures].
Article xxx
National treatment on internal taxation and regulation
1.
Imported products originating in the other Party shall not be subject, either directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like national products. Moreover, the Parties shall not otherwise apply internal taxes or other internal charges so as to afford protection to national production.
2.
Imported products originating in the other Party shall be accorded treatment no less favourable than that accorded to like national products in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transport and not on the nationality of the product.
3.
No Party shall establish or maintain any internal quantitative regulation relating to the mixture, processing or use of products in specified amounts or proportions which requires, directly or indirectly, that any specified amount or proportion of any product which is the subject of the regulation must be supplied from domestic sources. Moreover, no Party shall otherwise apply internal quantitative regulations so as to afford protection to national production.
4.
The provisions of this Article shall not prevent the payment of subsidies exclusively to national producers, including payments to national producers derived from the proceeds of internal taxes or charges applied consistently with the provisions of this Article and subsidies effected through governmental purchases of national products.
5.
The provisions of this Article shall not apply to laws, regulations, procedures or practices governing public procurement, which shall be subject exclusively to the provisions of Chapter … of this Agreement. The provisions of this Article shall be without prejudice to the provisions of Article … [on antidumping and antisubsidy measures].
Article 20

Elimination of Non Tariff Barriers

1. 
][The parties agree to eliminate Non Tariff Barriers, which for purposes of this Article are defined as trade regulatory requirements other than tariffs, trade related health and safety regulations as contained in the Part xx of this Agreement.

2.
For purposes of cooperation in elimination of NTBs, the Parties agree to: -

(a) exchange schedules of non tariff and non health and safety trade regulatory requirements which trade in goods is subjected to and to eliminate such regulations within 1 year of coming into force of this Agreement.

(b) No introduction of new NTBs

(c) Set up NTBs monitoring and elimination mechanism to facilitate monitoring implementation of the provision of this Article.]

EC and ESA will make proposals]
Article 21

Rules of origin
1.
 For purposes of implementing the provision of Title II, the provisions set out in the rules of origin Annex XXX shall apply.
Subject to discussion on Rules of Origin. 
Article 22

Sub Committee on Customs Cooperation and Rules of Origin
Subject to discussion on the overall institutional structure.
1. The Parties hereby establish a Sub- Committee on Customs Cooperation and Rules of Origin, composed of the representatives of the Parties. The Sub-Committee shall meet on a date and with an agenda agreed in advance by the Parties. The Office of chairperson of the Sub-Committee shall be held alternately by each of the Parties. The Committee shall report to the Committee on Trade Cooperation.

2.
The functions of the Sub-Committee shall, inter alia, be as follows:

(a) monitoring the implementation and administration of Articles  XXX and XXX of Annex  (Rules of Origin) and any other customs matters related to market access; 

(b) providing a forum to consult and discuss on all issues concerning customs, including rules of origin and related customs procedures, general customs procedures, customs valuation, tariff classification and mutual administrative assistance in customs matters;

(c) enhancing cooperation on the development, application and enforcement of rules of origin and related customs procedures, general customs procedures and mutual administrative assistance in customs matters;

(d) Any other issues agreed by the Parties.

TITLE IV

TRADE REMEDIES
Both parties have submitted a text
Article 27

Revenue loss

1. [The Community shall and based on an agreed formula and mechanism, provide budgetary assistance to ESA countries to enable them cope with revenue losses arising from liberalisation due to this agreement. 

2. The EPA Council will determine from time to time the mechanism and formula to be used in carrying out the remedial measures in respect of ESA countries that suffer revenue loss.

3. The revenue loss compensation should not be financed through reallocation of the already committed development assistance to individual ESA countries either by the Community or its member states]

Subject to discussion in connection with the development dimension negotiations.
TITLE VII
SANITARY AND PHYTOSANITARY MEASURES

Article 30

Scope and Coverage 

1. 
This Title applies to measures covered by the World Trade Organisation Agreement on the Application of Sanitary and Phytosanitary Measures (the WTO SPS Agreement).
2.
Cooperation should be centred on, but not limited to, mutually agreed priority sectors and products, listed in annexes [A] intra-regional trade and harmonisation, [B] ESA exports to the EU and [C] EU exports to ESA. These annexes shall be fully flexible and will be regularly reviewed and modified in accordance with the provisions of [Article 40 – should refer to the Article outlining the mandate of the [joint SPS Sub-Committee on SPS].

Article 31

Objectives

1.
The objectives of cooperation in sanitary and phytosanitary issues are to:

a) facilitate trade between the Parties and within the ESA region, whilst safeguarding human, animal and plant health or life in accordance with the WTO SPS Agreement.

 [EC comment: The EC acknowledges the importance of targeted and timely technical and financial assistance and the Cotonou Framework is the appropriate context to address these issues (cf. the recent review of the Cotonou Agreement). However, providing better targeted and timely technical and financial assistance should not be an EPA objective neither in general nor in the SPS area. Note also that the possibility of technical assistance within the SPS area is already covered by Art 36 whereas the link between EPA implementation and financial assistance is covered by the development clause which we have proposed to insert under the General Provisions of the EPA. A separate paragraph on "promotion of  technology transfer" is acceptable in principle]
b) address problems arising from SPS measures on agreed priority sectors and products giving due consideration to regional integration 
c) Ensure transparency as regards SPS measures applicable to trade between the Parties and within the ESA region  trade
d) promote intra-regional harmonisation of measures with international standards, in accordance with the WTO SPS Agreement, and the development of appropriate policies, legislative, regulatory and institutional  frameworks within ESA;

e) enhance the effective participation of ESA countries in  international standards setting organisations and processes and promoteexchanges with European standards setting bodies [EC comment: ESA is encouraged to clarify the meaning of "exchanges with European Standards setting bodies". Is it exchanges of information and/or people?]promote consultation and exchanges between ESA and EU institutions and laboratories [EC comment: modified since we have no say on what private laboratories do]
f) the development of capacity for setting and implementing regional and national standard in accordance with international requirements in order to facilitate regional integration. 
Article 32

Definitions

1. 
Unless otherwise stated, the definitions provided by the WTO SPS Agreement and relevant international standards-setting bodies shall apply.

Article 33

Sovereign Rights and Obligations
1. 

Each Party shall have the sovereign right to implement sanitary and phytosanitary measures, provided that such measures are not inconsistent with the provisions of the WTO SPS Agreement.
2. 
[ESA will seek legal advice on the implications of this paragraph and propose a redraft if necessary:][The Parties reaffirm their rights and obligations under the WTO SPS Agreement. The Parties also reaffirm their rights and obligations under the International Plant Protection Convention (IPPC), the World Animal Health Organisation (OIE), the Codex Alimentarius, the Convention on Biodiversity (CBD), the Cartagena Protocol and the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES) and all other multilateral environmental agreements and international conventions with SPS related provision.]
Article 34

Principles

Scientific Justification of Measures

1. 
The Parties shall ensure that the introduction, alteration or modification of any sanitary and phytosanitary measure in their territories will be in accordance with the WTO SPS Agreement. 

Harmonisation

2. 
The Parties shall aim to achieve harmonisation of their respective standards, including testing and certification procedures, in accordance with the WTO SPS Agreement and the international standards setting bodies. [EC comment: it is better to delete "the international standards setting bodies" but we can live with it for now if ESA insists, keeping in mind that our legal services might propose to delete it when they go through our text]
 Equivalence
3. 
The Parties shall endeavour to promote, as far possible, and on a case by case basis, the equivalence of measures in accordance with the WTO SPS Agreements.
4.
Upon the achievement of full trade integration of ESA, the Parties shall recognise the harmonised SPS standards applicable in the whole region, a sub-region, each country or a local authority within a country, for the purpose of facilitating entry into the EU of ESA agricultural commodities. [ESA will propose a redraft of this paragraph]
Zoning
5.
The Parties may apply the principles of zoning, when defining import conditions, in line with international standards. Zones of defined sanitary or phyto-sanitary status may also be identified and proposed jointly by the Parties, on a case by case basis, wherever possible, in order to avoid disruption to trade.

Notification, Enquiry and Transparency

6. 
The Parties shall not introduce new SPS measure unless notification has been carried out in accordance with the WTO SPS Agreement. 

7. 
The Parties shall be as transparent as possible in their application of SPS measures in accordance with the WTO SPS Agreement. 

Article 35

Special and Differential Treatment

1.
The EC reaffirms its obligations on Special and Differential Treatment in accordance with the WTO SPS Agreement in respect of ESA countries.
2.
The Parties shall cooperate to address the special needs of ESA countries arising from the implementation of the EPA’s provisions on SPS 
Article 36

Areas of Cooperation

1. The parties agree to cooperate in order to address supply side constraints, as will be identified and agreed by the Parties in accordance with Articles 36.2 to 36.5, to help ESA countries comply with SPS measures [EC Comment: propose to delete infrastructure issues as this is only one aspect of supply side constraints. If one aspect is highlighted, the other aspects appear less important. Therefore better to delete.]
2.
For commodities referred to in [the Annex listing ESA priority sectors and products for intra-regional trade and harmonisation], the Parties agree to cooperate with a view to reinforcing regional integration within the ESA region and to promote the capacity of the public and private sector for sanitary control. This cooperation may include training, information events, capacity building and technical assistance.

3.
For commodities referred to in [the Annex listing ESA priority sectors and products for ESA export to the EU], the Parties agree to cooperate with a view to facilitating the compliance of ESA produce with formal standards of the EU markets. It may also cover cooperation on matters concerning the work of the relevant international standards-setting bodies. This cooperation may include training, information events, capacity building and technical assistance.

4.
In the area of fisheries, in addition to paragraph 1-3, cooperation shall also aim at developing harmonized regional rules, legislation and standards of fish products to promote trade between the Parties and within the ESA region, and in order to attain economies of scale.

[EC comment: In order to avoid repetition, we propose to delete this since Article [x] will outline the details on financing issues applicable to all aspects of cooperation listed in the different chapters of the EPA, not just the SPS chapter.]
Article 37
Information Exchange and Transparency of Trade Conditions

Cooperation shall aim at:

1. 
Information sharing on changes to SPS measures which may affect products of export interest to either party. The Parties shall also exchange information on other areas of potential relevance to their trade relations, including animal welfare issues, rapid alerts, scientific opinions and events. 

2. 
Establishment of an early-warning system to ensure that ESA countries are informed in advance of new SPS measures that may affect ESA exports to the EU. This system shall build on existing mechanisms, as appropriate. 

3.
Results of testing for SPS should be made available to the Party whose product has been tested.
Article 38

Competent Authorities

[ESA will propose redraft of this article and associated annex]

1. [The SPS competent authorities of the EU and the ESA-EPA Group shall be the competent authorities in member states as defined in the WTO SPS Agreement and the statutory documents of the relevant standard setting bodies, such as, the IPPC, the OIE and the Codex as outlined in [Annex X].

Annex [X]

A. Competent authorities of the Community
Control is shared between the national services of the Member States and the European Commission. In this respect the following applies:

-
As regards exports to member countries of the ESA-EPA Group, the Member States are responsible for control of the production circumstances and requirements, including statutory inspections and issuing health (or animal welfare) certifications attesting to the agreed standards and requirements.

-
As regards imports from member countries of the ESA-EPA Group, the Member States are responsible for control of the compliance of the imports with the Community’s import conditions.

-
The European Commission is responsible for overall co-ordination, inspection/audits of inspection systems and the necessary legislative action to ensure uniform application of standards and requirements within the Internal European Market.)

B. Competent authorities of ESA-EPA Group

[to be proposed by ESA]]

Article 39

Joint ESA-EC SPS Sub-Committee

[ESA will take into account the text below in the preparation of a proposal for an annex/protocol. ESA will aim to submit this text to the EC in advance of the next meeting at technical level]

[EC comment: The EC is happy to consider ESA's proposal below but would prefer to discus on the basis of the text presented to ESA at the technical level meeting in Brussels in July. We believe this text provides a detailed outline of the possible mandate of the Committee and would welcome ESA's reaction to this proposal:].

[EC proposal:]

[Joint Committee on Sanitary and Phytosanitary Measures]

[EC COMMENT: THE PRECISE NAMES OF THE DIFFERENT BODIES REFERRED TO BELOW, SUCH AS “SPS COMMITTEE” AND “JOINT IMPLEMENTATION COMMITTEE”, SHALL BE DETERMINED IN CONNECTION WITH THE ADOPTION OF THE FINAL INSTITUTIONAL FRAMEWORK FOR THE EPA]

1. The [Joint Committee on Sanitary and Phytosanitary Measures], hereafter called the [SPS Committee], shall meet within the first year, after the entry into force of the SPS Chapter, and on request of either Party thereafter, not exceeding however a frequency of one meeting a year. Meetings shall be arranged with a view to optimise the use of resources, i.e. taking advantage, where possible, of other multilateral or bilateral events attended by the Parties. If agreed by the Parties, a meeting of the [SPS Committee] may be held by video or audio-conference. The [SPS Committee] may also address issues out of session, by correspondence.

2. The [SPS Committee] shall have the following functions:

(a) to monitor the implementation of the SPS Chapter and consider any matter relating to this Chapter, and examine all matters which may arise in relation to its implementation;

(b) to provide a mechanism of cooperation, namely on activities concerning exchange of information and transparency of trade conditions;

(c) to provide advice to competent Commission Services and Authorizing Officers on needs and priorities for activities to be pursued within the framework of bilateral and regional indicative programs or other project facilities. Existing structures of collaboration and communication must be exploited whenever possible;
(d) to review the Appendices to this Chapter [i.e. including the lists of priority products], notably in the light of progress made under the consultations and procedures provided for under this Chapter;

(e) to make recommendations for modifications to this Chapter. 

3. The Parties agree to establish technical working groups, when appropriate, consisting of expert-level representatives of the Parties, which shall identify and address technical and scientific issues arising from the application of this Chapter. When additional expertise is required, the Parties may establish ad hoc groups, including scientific groups. Membership of such ad hoc groups may include independent experts. 

4. Where appropriate the [SPS Committee], technical working groups and ad hoc groups will cooperate with other ACP EPA Groups to promote a coordinated response to problems that do not respect regional borders.

5. The [SPS Committee] shall report to the [Joint Implementation Committee] on its activities. Recommendations for modification of this Chapter shall require the adoption of the [Joint Implementation Committee].

6. The [SPS Committee] shall adopt at its first meeting its working procedures.

The [SPS Committee] shall include representatives of the relevant Authorising Officers and competent Commission Services. [Article 9.7 shall also define the numbers of participants of the [SPS Committee], keeping in mind limitations on resources]

[ESA proposal:]

1.
The Parties hereby establish a Sub- Committee on SPS composed of the representatives of the Parties. The Sub-Committee shall meet on a date and with an agenda agreed in advance by the Parties. The Office of chairperson of the Sub-Committee shall be held alternately by each of the Parties. The Committee shall report to the Committee on trade cooperation.

2.
The functions of the Sub-Committee shall, inter alia, be as follows:

(a) monitoring the implementation and administration of Articles  XXX and XXX on SPS measures;

(b)  providing a forum to consult and discuss on all issues concerning SPS measures;

(c) enhancing cooperation on the development, application and enforcement of SPS measures;

(d) Any other issues agreed by the Parties.

Article  40

Joint SPS Protocol

1. The implementation of this Title will be in accordance with the SPS Protocol included in Annex XXX of this Agreement.

PART III
TRADE RELATED ISSUES

No draft joint text but ESA texts available as work in progress in the following . 

TITLE 1

GENERAL PROVISIONS

TITLE II

STANDARDS, TECHNICAL REGULATIONS

AND CONFORMITY ASSESSMENT

TITLE III

TRADE FACILITATION

TITLE IV

COMPETITION POLICY
TITLE V
INTELLECTUAL PROPERTY RIGHTS

TITLE  VI

INVESTMENT AND PRIVATE SECTOR DEVELOPMENT SUPPORT

TITLE VII

TRANSPARENCY IN GOVERNMENT PROCUREMENT
PART VI

TRADE IN SERVICES

empty

PART V

FISHERIES 

No draft joint text. ESA text available as work in progress
Negotiated Brussles 2007. subject to change by either party

PART VI 

ECONOMIC AND DEVELOPMENT COOPERATION

TITLE I

GENERAL PROVISIONS
Article 89

1
The parties agree to address the developmental needs of the ESA countries in order to promote sustained growth in the ESA region, increase production and supply capacity of the countries concerned foster structural transformation and competitiveness of their economies and their diversification and value addition; and support regional integration. 
2
The parties commit themselves to cooperating in order to facilitate the implementation of this Agreement and to support regional integration and development strategies. The parties agree that cooperation will be based on an agreed development matrix [annexed to this Agreement and] that will be regularly reviewed subject to the provisions of [article in Institutional, Final and Dispute Settlement] [against agreed benchmarks]. The cooperation shall be in form of financial and non financial support to the ESA region. 
3
In this regard, the financing pertaining to development co-operation between the ESA Region and the European Community for the implementation of this Agreement shall be carried out as appropriate within the framework of the Cotonou Agreement, in particular the programming procedures of the European Development Fund and within the framework of the relevant instruments financed by the General Budget of the European Union. In this context, taking into account the new challenges deriving from enhanced regional integration and competition on the global markets, the Parties agree that supporting the implementation of the EPA shall be one of the priorities.
4
Both parties shall cooperate to mobilize resources additional to the EDF from EU Member States and other donors, in particular expanding Aid for Trade allocations, relating specifically to EPA support requirements and adjustment costs. The resources should be provided on a sufficiently predictable and sustainable basis including through grants and concessional loans as reflected in the development matrices. The Parties agree to monitor and coordinate the use of these resources. [The Member States of the European Community shall contribute to these efforts.]
5
Consistent with the Paris Declaration on Aid Effectiveness, the parties agree to use and support as appropriate nationally and/or regionally owned delivery mechanisms, funds or facilities for channelling and coordinating resources for implementing the EPA {The parties shall, in that regard, support the development of an EPA Fund  to channel EPA related resources.}.
[6.
The implementation of this Agreement shall take account of the objectives set out in this Article]
7
The trade-related issues provided for in the Articles XXX of this Agreement shall be the subject to development co-operation in accordance with  this Article.
8
The Parties agree that all forms of aid delivery pertaining to their cooperation under this Agreement shall be guided by the Paris Declaration on aid effectiveness.

Article 90

Objectives

1. The economic and development co-operation shall aim at enhancing the competitiveness of ESA economies, building up supply capacity and enabling ESA countries in implementing the EPA smoothly.. 

 The economic and development co-operation shall aim at  the structural transformation of ESA economies  by establishing a strong, competitive and diversified economic base in the ESA countries  through enhancing production, distribution, transport, marketing;  developing trade capacity of ESA countries as well as capacity to attract investment; and   strengthening ESA Group’s trade and investment policies and regulations 

Align with general provisions part 1
Article 91

Scope

1.
The areas that will be addressed by the cooperation are:

(i) Regional cooperation and integration to ensure trans-regional coordination in all sectors

(ii) Trade policy and regulations in order to assist ESA countries in participating more effectively in trade negotiations, in implementing international trade related conventions, and trade related legislations and regulatory reforms amongst others;

(iii) Trade development which covers namely business development and activities aimed at  improving information management systems; partnerships, linkages, joint ventures and exchange of information and experiences; access to credit and investment finance; trade promotion and market development; Institutional support as well support to trade in services, including financial services;

(iv) Trade related infrastructure including transport, energy and water infrastructure

(v) Building productive capacities in relevant sectors of ESA economies

(vi) Research and development, innovation and technology transfer 

(vii) Trade related adjustment costs which include restructuring and social costs arising from the reduction of production by firms in import competing sectors and the loss of fiscal revenues dues to the tariff reductions;

(viii) Gender mainstreaming

(ix) Empowerment of local communities which includes social and cultural Development;

(x) Mainstreaming of environmental issues into trade and development

2.
 The cooperation shall, in particular, cover the following sectors;
(i) Private Sector Development, particularly Industrial Development, Micro-enterprises, Small and Medium Sized Enterprises; Mining and Minerals and Tourism

(ii) Infrastructure Development, namely in the Transport, Energy and Information and Communications Technology (ICT) sectors

(iii) Natural Resources and Environment including Water Resources, Biodiversity and Environment;

(iv) Agriculture;

(v) Fisheries;

(vi) Services including Tourism;

(vii) Trade related issues, namely Investment, Competition, Intellectual Property Rights, Standards, Trade Facilitation  and Statistics

3
Within the areas and sectors in § 1 and 2 above, the parties shall set out development objectives that are directly related to the EPA, specific to the ESA region and needed for the success of regional integration and EPA as development instruments. [NB Joint conclusions of Ambassadors and Senior Officials meeting, Mombasa, 27 September 2006].
Such objectives shall constitute the priority actions of the development matrix referred to in Article 89.

[Para 3 may need to be moved; for consideration by Senior officials and Ambassadors]
TITLE II

Private sector development
[NB: transfer relevant and appropriate sections from title VII on PSD]
Article 92
Industrial development and competitiveness

The parties recognise the importance of cooperation in industrial development and competitiveness.The objectives in this area are:

1. To facilitate the establishment, development, restructuring and modernisation of the ESA Group industry while fostering its competitiveness and self-sustainable and balanced growth taking into account  environmental protection, sustainable development and economic empowerment; 

2. To establish an environment favourable to the development of private enterprise in order to stimulate the growth and diversification of industrial production.

Areas of Cooperation

Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

(a) Promote the development of activities in the areas of processing, marketing, distribution and transportation of products;
(b) Transfer of technology, knowledge and Research and Development:

(c) Support ESA countries financial institutions and the development of capital market for the purpose of enhancing the private sectors’ access to both short term and long term capital; 

(d) Capacity building for public and private sector;

(e) Encourage EU ESA partnerships, linkages and joint ventures between economic operators;

(f) Promote and strengthen innovation, diversification and  value addition product development and quality;

Article 93
Micro-Enterprises, Small and Medium Sized Enterprises
The parties recognise the importance of cooperation in Micro-Enterprises, Small and Medium Sized Enterprises. The objectives in this area are to:

1. Promote a favourable environment for the development of micro enterprises, small and medium sized enterprises (MSMEs) and for attracting investment therein;

2. Support MSME to adjust to trade liberalization

Areas of Cooperation

Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

(a) Capacity building and institutional support, 

(b) Technology development and transfer,  innovation, information exchange and networks, and  marketing; 

(c) Development of MSME databases

(d) Access to finance, 

(e) Encourage EU ESA partnerships, linkages and joint ventures between economic operators;

(f) Trade and investment promotion;

(g) Strengthen value chains 
(h) Promote diversification and value addition.
Article 94

Mining and Minerals

The parties recognise the importance of cooperation in the development and management of the mining and minerals sector. The objectives in this area are to:

1.
Establish a conducive environment for attracting investment ,in the sector 

2. 
Promote value addition and environmentally friendly technologies in the mining productive processes;

3. 
Ensure participation of local communities;

Areas of cooperation

Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

a. Capacity building and institutional support for exploration, exploitation and marketing of minerals
b. Information exchange 
c. Encourage EU ESA partnerships, linkages and joint ventures between economic operators.

d. Improve health and safety standards in the mining industry,

e. Transfer  of technology, knowledge, innovation and Research and Development:

f. address vulnerability of mineral export dependency 

Article 95

Tourism Development
The parties recognise the importance of cooperation in the development of tourism. The objectives in this area are to:

1.
Develop and strengthen a competitive tourism industry as a generator of economic growth and empowerment, employment and foreign exchange;

2.
Strengthen the linkages between tourism and other sectors of the economy

3.
Preservation, safeguarding and promotion of natural, historical and cultural tourist attractions, while respecting the integrity and interests of local communities, particularly in rural areas;

Areas of cooperation
Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

(a) Establish strategic alliances involving public, private and local community interests in order to ensure the sustainable development of tourism;

(b) Promote partnerships, exchange of know-how and joint operations in areas such as development of products, markets and eco-tourism;

(c) Capacity building in human resources, improvement in service standards, and institutional structures;

(d)  Regional cooperation in tourism promotion
TITLE III
INFRASTRUCTURE

Article 96
Scope and Objectives

The parties recognise the importance of cooperation in the development and management of infrastructure, as a means to overcome the supply-side constraints and strengthen regional integration.

The Community support and cooperation for infrastructural development shall take account of priority development areas as articulated in the respective ESA countries’ national and regional development programmes.

The scope of Cooperation in infrastructure will cover the development of physical infrastructure namely, transport, energy and information technology and communication. 

Article 97

Transport

The parties recognise the importance of cooperation in the development and management of transport. The objectives in this area are to:

1.
Develop, restructure, rehabilitate upgrade and modernise ESA region’s transport systems, on a sustainable basis;

2.
Improve the movement of people and flow of goods and provide better access to markets through road, air, maritime, inland water and rail transport. 

Areas of cooperation

Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

(a) Improve management of transport systems;
(b) Improve and develop the state of infrastructure at all levels, including the development of inter-modal infrastructure networks, 

(c) Capacity building in human resources, improvement in service standards, and institutional structures 

(d) Technology development and transfer, innovation, information exchange and networks, and marketing; 
(e) Encourage EU ESA partnerships, linkages and joint ventures between economic operators

(f) Improve safety and reliability of the transport sector, including the management of hazardous goods and emergency response

(g) Support to the development of regional transport policies 

Article 98

Energy 

The parties recognise the importance of cooperation in the energy sector as a vehicle for supporting the ESA economies competitiveness at the regional and global level. The objectives in this area are to:

1. Improve the access of ESA countries to modern, efficient, reliable, diversified and sustainable and renewable sources of clean energy at competitive prices 

2. Enhance the production, distribution and management capacity of energy nationally and regionally

3. Promote regional energy cooperation, 

Areas of cooperation

Subject to the provisions of Article XXX (development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

(a) Enhance the production and distribution capacity of existing energy sources, in particular hydro, petroleum and biomass.

(b) Expand and diversify the energy mix to include other potential sources of energy, that are socially and environmentally acceptable and that reduce dependency on oil; 
(c) Support the development of energy infrastructure, including for rural areas;

(d) Support the development of appropriate energy regulatory and policy reforms, including commercialisation and privatisation

(e) Promote regional interconnectivity and cooperation in the production and distribution of energy;
(f) Capacity building in human resources, improvement in management, service standards, and institutional structures;
(g) Support the creation of a conducive environment for attracting investment in the sector
(h) Technology development and transfer, Research and Development, innovation, information exchange, development of databases and networks; 

(i) Encourage EU ESA partnerships, linkages and joint ventures between economic operators

Article 99

Information and Communications Technology (ICT) 

The parties recognise the importance of cooperation in the development of Information and Communications Technology, as a key sector in the modern society to foster competitiveness and innovation, as well as for the smooth transition towards the information society. The objective in this area is to:

Develop the ICT sector and promote its contribution to other socio-economic sectors.

Areas of cooperation

Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:

(a) Facilitate connectivity at the national, regional and global level
(b) Dissemination of new information and communication technologies

(c) Support the development of the legal and regulatory frameworks on ICT; 

(d) Technology development, transfer and applications, R&D, innovation, information exchange and networks, and marketing

(e) Capacity building in human resources, improvement in service standards, and institutional structures 

(f) Encourage and facilitate EU ESA partnerships, linkages and joint ventures between economic operators 

(g) Promotion and support for the development of niche markets for ICT-enabled services.


TITLE IV 


NATURAL RESOURCES AND ENVIRONMENT

The parties recognise the importance of cooperation in the sustainable management of natural resources and environment. Cooperation in this area shall take account of differentiated and trans-boundary needs of ESA countries.
The scope of Cooperation in natural resources and environment will cover natural assets including water resources, biodiversity, environment, as well as enhancing the linkages between trade and environment. It will also cover support for the implementation of international environmental agreements and Conventions.
Article 100

Water Resources

[The parties recognise the importance of cooperation in the development of water resources (including irrigated agriculture, hydropower and water supply) for the improvement of the livelihoods of the populations. The objectives in this area are:

1.
The sustainable development and management of water resources in the region

2.
Regional cooperation for the sustainable utilisation of trans-boundary water resources

Areas of cooperation
Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:
(a) Development of infrastructure of water resources in the region
(b) Support the development of the legal and regulatory frameworks
(c) Promote integrated water management
(d) Capacity building in human resources, improvement in service standards, water management, and institutional structures 

(e) Encourage and facilitate EU ESA partnerships, linkages, regional water partnerships, and joint ventures between economic operators

(f) Technology development, transfer and applications, R&D, innovation, information exchange and networks

(g) Water pollution control, purification and conservation, wastewater treatment and sanitation

(h) Promotion of sustainable irrigation schemes, 

[Article 101

Biodiversity 

The parties recognise the importance of cooperation in the conservation and sustainable management of Biodiversity. The objectives in this area are to:

1.
Conserve and sustainably manage biodiversity: flora, fauna, and microbial genetic resources including their ecosystems 

2.
Harnessing biological resources sustainably. 

3.
Reduce environmental degradation 

Areas of cooperation 

Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:
(a) Conservation and management of domestic and wild indigenous biological resources 

(b) Sustainable utilisation of biodiversity and wildlife resources

(c) Support the implementation of international Conventions
(d) Support the development of the legal and regulatory frameworks

(e) Capacity building in human resources, and institutional structures 

(f) Encourage and facilitate EU ESA partnerships, linkages, between operators

(g) Technology development, transfer and applications, R&D, innovation, information exchange and networks

(h) Integration of local communities in the management of biodiversity and wildlife resources

(i) Promotion and protection of indigenous/traditional knowledge associated with biological resources;]
[NB: various components to be transferred to IPR and environment]

Article 101
Environment
[new article merging old Article 103 and 107]
The parties recognise the importance of cooperation in the protection and sustainable management of the Environment and implementation of trade-related environmental policies. The objectives in this area are to:

. 

1. Protect, restore and conserve the environment in the context of achieving sustainable development.
2. Develop new ESA industries related to the environment
Areas of cooperation

[Subject to the provisions of Article XXX(development clause/horizontal issues) the parties agree to cooperate, including by facilitating support, in the following areas:]

(a) Support the implementation of international environmental agreements
(b) Strengthen and promote sustainable environmental management systems
(c) Reinforcing institutional and legal frameworks and the capacity to develop, implement, administer and enforce environmental laws, regulations and standards and policies.

(d) Capacity building in human resources and institutional structures to comply with environmental requirements; 

(e) Encourage and facilitate EU ESA partnerships, linkages, and joint ventures between economic operators

(f) Mitigation of natural disasters and Prevention of environmental disasters

(g) Technology development and adaptation, transfer and applications, R&D, and innovation;

(h) Protection and management of coastal and marine resources;

(i) [Support initiatives aimed at developing alternative means of to economic activities that have negative impact on environment conservation.]

(j) Support the production and facilitate trade of goods and services for which eco-labelling is important

(k) Exchange of information and networking on products and their requirements in terms of production process, transport, marketing and labelling 

(a) Support the development of infrastructure facilities on environmental friendly products
[Article 108

Financial undertakings]
[The Community shall put at the disposal of the ESA financial assistance to implement the areas of cooperation identified in Articles 92 to 99 above and the detailed financing requirements elaborated in the Regional development Matrix at Annex …. For this purpose,  the ESA Facility established under the Provisions of Article 111 shall be used to disburse the necessary funds,]

Text after negotiating session – 14 June 2007

[All references to joint EPA implementation bodies are purely indicative, depending on the institutional arrangements agreed. ]

DISPUTE SETTLEMENT

CHAPTER I

OBJECTIVE AND SCOPE

Article 1

Objective

The objective of this Title is to settle disputes between the Parties concerning [the good faith] application of this Agreement and to arrive to a mutually satisfactory resolution of any matter that might affect its operation [taking account of the development objectives of this Agreement].

Article 2

Scope

1.
This Part shall apply to any dispute concerning the interpretation and application of this Agreement, [except as otherwise expressly provided]. 

2.
[Notwithstanding paragraph 1, the procedure set out in Article 98 of the Cotonou Agreement shall be applicable in the event of a dispute concerning development finance cooperation as provided for by the Cotonou Agreement.]-[provision to be revisited in the light of evolution of provisions on development co-operation] 

Article 3

[Choice of forum and] relation with WTO obligations

1.
Arbitration bodies set up under this Agreement shall not adjudicate disputes on each Party or Signatory ESA States' rights and obligations under the Agreement establishing the World Trade Organisation (WTO). 

2.
Recourse to the dispute settlement provisions of this Agreement shall be without prejudice to any action in the WTO framework, including dispute settlement action. However, where a Party or Signatory ESA State has, with regard to a particular measure [or situation], instituted a dispute settlement proceeding, either under Article 6(1) of this Agreement or under the WTO Agreement, it may not institute a dispute settlement proceeding regarding the same measure [or situation] in the other forum until the first proceeding has ended. For purposes of this paragraph, dispute settlement proceedings under the WTO Agreement are deemed to be initiated by a Party or Signatory ESA States' request for the establishment of a panel under Article 6 of the Understanding on Rules and Procedures Governing the Settlement of Disputes of the WTO.

3. 
Nothing in this Agreement shall preclude a Party or Signatory ESA State from implementing the suspension of obligations authorised by the Dispute Settlement Body of the WTO. Nothing in the WTO Agreement shall preclude Parties from suspending benefits under this Agreement. 

[ESA to provide provision on choice of forum]

[Parties to consider whether it is necessary to make explicit that an omission is also covered – ref to ESA term “situation”]

 [parties to further consider relevance of “choice of forum” term]

CHAPTER II

CONSULTATIONS AND MEDIATION

Article 4

Consultations

1.
The Parties shall endeavour to resolve any dispute referred to in Article 2 by entering into consultations in good faith with the aim of reaching a mutually agreed solution.

2.
A Party shall seek consultations by means of a written request to the other Party, copied to the Joint EPA Implementation Committee [according to the institutional arrangements we will define], identifying the [situation or] measure at issue and the provisions of the Agreement that it considers the measure not to be in conformity with.

3.
Consultations shall be held within 30 [40] days of the date of the submission of the request. The consultations shall be deemed concluded within [60] [90] days of the date of the submission of the request, unless both Parties agree to continue consultations. All information disclosed during the consultations shall remain confidential. 

4.
Consultations on matters of urgency, including those regarding perishable or seasonal goods shall be held within 15 days of the date of the submission of the request, and shall be deemed concluded within 30 days of the date of the submission of the request. 
5.
If consultations are not held within the timeframes laid down in paragraph 3 or in paragraph 4 respectively, or if consultations have been concluded and no agreement has been reached on a mutually agreed solution, the complaining Party may request the establishment of an arbitration panel in accordance with Article 7 or propose mediation of the matter in accordance with Article 6.

- 
Article 5

Mediation

1.
If consultations fail to produce a mutually agreed solution, the Parties may, by agreement, seek recourse to a mediator. Unless the Parties agree otherwise, the terms of reference for the mediation shall be the matter referred to in the request for consultations. 

2.
Unless the Parties agree on a mediator within [10] days of the date of the agreement to request mediation, the chairperson of the [Joint EPA Implementation Committee][ESA-EC Committee of Senior Officials], or his or her delegate, shall select by lot a mediator from the pool of individuals who are on the list referred to in Article 20 and are not nationals of either Party. The selection shall be made within [20] days of the date of the submission of agreement to request mediation and in the presence of a representative of each Party. The mediator will convene a meeting with the Parties no later than 30 days after being selected. The mediator shall receive the submissions of each Party no later than 15 days before the meeting and notify an opinion no later than 45 days after having been selected. 

3.
The mediator’s opinion may include a recommendation on how to resolve the dispute consistent with the provisions referred to in [Article 2]. The mediator’s opinion is non-binding.

4.
The Parties may agree to amend the time limits referred to in paragraph 2. The mediator may also decide to amend these time limits upon request of any of the Parties or on his own initiative, given the particular difficulties experienced by the Party concerned or the complexities of the case. The mediator shall notify each Party of the decision within 10 days.

5. 
The proceedings involving mediation, in particular all information disclosed and positions taken by the Parties during these proceedings shall remain confidential. 

CHAPTER III

DISPUTE SETTLEMENT PROCEDURES

Section I – Arbitration Procedure

Article 6

Initiation of the arbitration procedure

1.
Where the Parties have failed to resolve the dispute by recourse to consultations as provided for in Article 4, or by recourse to mediation as provided for in Article 5, the complaining Party may request the establishment of an arbitration panel. 

2.
The request for the establishment of an arbitration panel shall be made in writing to the Party complained against and the Joint EPA Implementation Committee. The complaining Party shall identify in its request the specific [situation or] measures at issue, and it shall explain how such [situation]measure constitutes a breach of the provisions referred to in this Agreement. 

Article 7

Establishment of the arbitration panel

1.
An arbitration panel shall be composed of three arbitrators.

2.
Within 10 days of the date of the submission of the request for the establishment of an arbitration panel to the [Joint EPA Implementation Committee], the Parties shall consult in order to reach an agreement on the composition of the arbitration panel. 

3. 
In the event that the Parties are unable to agree on its composition within the time frame laid down in paragraph 2, either Party may request the chairperson of the [Joint EPA Implementation Committee], or her or his delegate, to select all three members by lot from the list established under Article 20, one among the individuals proposed by the complaining Party, one among the individuals proposed by the Party complained against and one among the individuals selected by the Parties to act as chairperson. Where the Parties agree on one or more of the members of the arbitration panel, any remaining members shall be selected by the same procedure. 

4.
The chairperson of the [Joint EPA Implementation Committee][ESA-EC Committee of Senior Officials], or her or his delegate, shall select the arbitrators within five days of the request referred to in paragraph 3 by either Party and in the presence of a representative of each Party.

5.
The date of establishment of the arbitration panel shall be the date on which the three arbitrators are selected.
Article 8

Interim panel report

[The arbitration panel shall notify to the Parties an interim report containing both the descriptive section and its findings and conclusions, as a general rule not later than 120 days from the date of establishment of the arbitration panel. Any Party may submit written comments to the arbitration panel on precise aspects of its interim report within 15 days of the notification of the report.]

(ESA explained concern was capacity constraints, EC pointed out usefuless for settling disputes of interim panel reports – both parties to consider further)

Article 9

Arbitration panel ruling

1.
The arbitration panel shall notify its ruling to the Parties and to the Joint EPA Implementation Committee within 150 days from the date of the establishment of the arbitration panel. Where it considers that this deadline cannot be met, the chairperson of the arbitration panel must notify the Parties and the [Joint EPA Implementation Committee][ESA-EC Committee of Senior Officials] in writing, stating the reasons for the delay and the date on which the panel plans to conclude its work. Under no circumstances should the ruling be notified later than 180 days from the date of the establishment of the arbitration panel.

2.
In cases of urgency, including those involving perishable and seasonal goods, the arbitration panel shall  notify its ruling within 75 days from the date its establishment. Under no circumstance should it take longer than 90 days from its establishment. The arbitration panel [may][shall] give a preliminary ruling within 10 days of its establishment [on whether it deems the case to be urgent].[ESA to submit revised text proposing to require preliminary ruling in case of perishable goods][EC to consider if use of word “shall” is acceptable]

Section II – Compliance

Article 10

Compliance with the arbitration panel ruling


Each party [to the dispute] shall be bound to take the measures necessary to comply with the arbitration panel ruling. 

Article 11

The reasonable period of time for compliance

1.
No later than 30 days after the notification of the arbitration panel ruling to the Parties, the Party complained against shall notify the complaining Party and the [Joint EPA Implementation Committee] of the time it will require for compliance (reasonable period of time).

2.
If there is disagreement between the Parties on the reasonable period of time to comply with the arbitration panel ruling, the complaining Party shall, within 20 days of the notification made under paragraph 1, request in writing the arbitration panel to determine the length of the reasonable period of time. Such request shall be notified simultaneously to the other Party and to the [Joint EPA Implementation Committee]. The arbitration panel shall notify its ruling to the Parties and to the Joint EPA Implementation Committee within 30 days from the date of the submission of the request. 

3
The arbitration panel will, in determining the length of the reasonable period of time, take into consideration the length of time that it will normally take the defending Party to adopt comparable legislative or administrative measures to those identified by the defending Party as being necessary to ensure compliance.  The arbitration panel may [shall]also take into consideration demonstrable capacity constraints which may affect the defending Party’s adoption of the necessary measures [, having regard to the need to take account of the Special and Differential Treatment for ESA States]. 

[Parties to reconsider in light of evolution of development co-operation section] 

4.
In the event of the original arbitration panel, or some of its members, being unable to reconvene, the procedures set out in Article 7 shall apply. The time limit for notifying the ruling shall be 45 days from the date of the submission of the request referred to in paragraph 2. 

5.
The reasonable period of time may be extended by agreement of the Parties.

Article 12

       Review of any measure taken to comply with the arbitration panel ruling

1.
The Party complained against shall notify the other Party and the [Joint EPA Implementation Committee] before the end of the reasonable period of time of any measure that it has taken to comply with the arbitration panel ruling.

2.
In the event that there is disagreement between the Parties concerning the compatibility of any [situation or] measure notified under paragraph 1, with the provisions of this Agreement, the complaining Party may request in writing the arbitration panel to rule on the matter. Such request shall identify the specific [situation or] measure at issue and it shall explain how such measure is incompatible with the provisions of this Agreement. The arbitration panel shall notify its ruling within 90 days of the date of the submission of the request. In cases of urgency, including those involving perishable and seasonal goods, the arbitration panel shall notify its ruling within 45 days of the date of the submission of the request. 

3. 
In the event of the original arbitration panel, or some of its members, being unable to reconvene, the procedures set out in Article 7 shall apply. The time limit for notifying the ruling shall be 105 days from the date of the submission of the request referred to in paragraph 2. 

Article 13

     Temporary remedies in case of non-compliance

1.
If the Party concerned fails to notify any measure taken to comply with the arbitration panel ruling before the expiry of the reasonable period of time, or if the arbitration panel rules that the measure notified under Article 11 paragraph 1 is not compatible with that Party’s obligations under the provisions referred to in this Agreement, the Party complained against shall, if so requested by the complaining Party, present an offer for temporary compensation. 

[2.
If no agreement on compensation is reached within 30 days of the end of the reasonable period of time or of the arbitration panel's ruling under Article 11 that a measure taken to comply is not compatible with the provisions referred to in this Agreement the complaining Party shall be [entitled, upon notification to the other Party, to adopt appropriate measures [including [the suspension of benefits granted under the provisions referred to in Article 2 [2.1]at a level equivalent to the adverse economic impact caused by the violation.] include prior ruling on appropriateness (proportionate) of measures before their adoption] The complaining Party may adopt the appropriate trade measures 10 days after the date of the notification.

(ESA comments to be re-considered after review of EC revised text)

[2. If no agreement on compensation is reached within 30 days of the end of the reasonable period of time or of the arbitration panel's ruling under Article 11 that a measure taken to comply is not compatible with the provisions referred to in this Agreement the complaining Party shall be entitled, upon notification to the other Party, to adopt appropriate measures. In adopting such measures, the complaining party shall endeavour to select measures that least affect the objective of this Agreement and shall take into consideration the impact on the economy of the party complained against and on the individual ESA State. The complaining Party may adopt the appropriate trade measures 10 days after the date of the notification.]

(Alternative text submitted by EC)

3. The EC party shall exercise due restraint in asking for compensation or adopting appropriate measures to paragraph 1 or 2 of this Article.

(Alternative text submitted by the EC)

[3. Appropriate measures adopted pursuant to this provision shall not affect the delivery of development assistance

-clarify measures in relation to trade measures: not affect development assistance]

4.
The appropriate measures shall be temporary and shall be applied only until any measure [situations] found to violate the provisions of this Agreement has been withdrawn or amended so as to bring it into conformity with those provisions or until the Parties have agreed to settle the dispute. ]

Article 14

     Review of any measure[situation] taken to comply after the adoption of appropriate measures

1. 
The Party complained against shall notify the other Party and the Joint EPA Implementation Committee of any measure [situation] it has taken to comply with the ruling of the arbitration panel and of its request for an end to application of appropriate measures by the complaining Party.

2. 
If the Parties do not reach an agreement on the compatibility of the notified measure with the of this Agreement  within 30 days of the date of the submission of the notification, the complaining Party shall request in writing the arbitration panel to rule on the matter. Such request shall be notified to the other Party and to the [Joint EPA Implementation Committee] [ESA-EC Committee of Senior Officials]. The arbitration panel ruling shall be notified to the Parties and to the [Joint EPA Implementation Committee] [ESA-EC Committee of Senior Officials]within 45 days of the date of the submission of the request. If the arbitration panel rules that any measure taken to comply is not in conformity with the provisions of this Agreement, the arbitration panel will determine whether the complaining Party can continue to apply appropriate measures. If the arbitration panel rules that any measure [situation]taken to comply is in conformity with the provisions of this Agreement, the appropriate measures shall be terminated.

3.
In the event of the original arbitration panel, or some of its members, being unable to reconvene, the procedures laid down in Article 7 shall apply. The period for notifying the ruling shall be 60 days from the date of the submission of the request referred to in paragraph 2.

Section III – Common Provisions


Article 15 

Mutually agreed solution

The Parties may reach a mutually agreed solution to a dispute under this  Agreement at any time. They shall notify the [Joint EPA Implementation Committee] of any such solution. Upon adoption of the mutually agreed solution, the procedure shall be terminated.

Article 16

Rules of procedure

1.
Dispute settlement procedures under Chapter III of this Part shall be governed by the Rules of Procedure adopted by [institutional body]…..within 3 months of provisional application of this Agreement.

2.
Any meeting of the arbitration panel shall be open to the public in accordance with the Rules of Procedure, unless the arbitration panel decides otherwise on its own motion or at the request of the Parties.

Article 17

Information and technical advice

At the request of a Party, or upon its own initiative, the arbitration panel may obtain information from any source, including the Parties involved in the dispute, it deems appropriate for the arbitration panel proceeding. The arbitration also has the right to seek the relevant opinion of experts as it deems appropriate. Interested parties are authorised to submit amicus curiae briefs to the arbitration panels in accordance with the Rules of Procedure. Any information obtained in this manner must be disclosed to each of the Parties and submitted for their comments.

Article 18


Languages of the submissions

The written and oral submissions of the country concerned shall be made in [English and French], [and those of the European Communities in any of the official languages of the European Union]. [Either party may arrange for submissions to be made in another language for their own convenience without requiring the other party to use that language.]

(EC to revert to ESA on the proposed change)

Article 19

Rules of interpretation

Any arbitration panel shall interpret the provisions referred to in this Agreement in accordance with customary rules of interpretation of public international law, including the Vienna Convention on the Law of Treaties [and taking account of the need to have a [development centred interpretive approach]. The rulings of the arbitration panel cannot add to or diminish the rights and obligations provided in the provisions referred to in in this Agreement.

(Parties to consider alternative text proposing that an Arbitration Ruling can make recommendations on the nature of actions that could be taken by the parties – location also requires consideration])

Article 20

Arbitration panel rulings

1.
The arbitration panel shall make every effort to take any decision by consensus. Where, nevertheless, a decision cannot be arrived at by consensus, the matter at issue shall be decided by majority vote.[ However, in no case dissenting opinions of arbitrators shall be published.] 

[EC to revert to ESA on provision]

2.
The ruling shall set out the findings of fact, the applicability of the relevant provisions of this Agreement and the basic rationale behind any findings and conclusions that it makes. The [Joint EPA Implementation Committee] [ESA-EC Committee of Senior Officials] shall make the arbitration panel rulings publicly available unless it decides not to do so. 

CHAPTER IV

GENERAL PROVISIONS

Article 21

List of arbitrators

1.
The [Joint EPA Implementation Committee] [ESA-EC Committee of Senior Officials] shall, no later than six months after the entry into force of this Agreement, establish a list of 15 individuals who are willing and able to serve as arbitrators. Each of the Parties shall select five individuals to serve as arbitrators. The two Parties shall also agree on five individuals that are not nationals of either Party and who shall act as chairperson to the arbitration panel. The Joint EPA Implementation Committee will ensure that the list is always maintained at this level.

2.
Arbitrators shall have specialised knowledge or experience of law and international trade. They shall be independent, serve in their individual capacities and not take instructions from any organisation or government, or be affiliated with the government of any of the Parties, and shall comply with the Code of Conduct adopted by [institutional body]……within three months of provisional entry into force of this Agreement.

3. 
The [Joint EPA Implementation Committee] [ESA-EC Committee of Senior Officials] may establish an additional list of 15 individuals having a sectoral expertise in specific matters covered by this Agreement. When recourse is made to the selection procedure of Article 7 paragraph 2, the chairperson of the [Joint EPA Implementation Committee] [ESA-EC Committee of Senior Officials] may use such a sectoral list upon agreement of both Parties.

Article 22


Time lines 

1.
All time limits laid down in this Part, including the limits for the arbitration panels to notify their rulings, shall be counted in calendar days from the day following the act or fact to which they refer.

2.
Any time limit referred to in this Part may be extended by mutual agreement of the Parties.

Article 23


[Modification of Part III] 
The [Joint EPA Council] [ESA-EC Council] may decide to modify this Part and its annexes. 
PART IV

[GENERAL EXCEPTIONS

[Scrutiny reserve to ensure consistency with other provisions of the EPA]
Article 24

General exception clause

1.
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between the Parties where like conditions prevail, or a disguised restriction on (international trade) [trade in goods, services or establishment,] nothing in this Agreement shall be construed to prevent the adoption or enforcement by the EC Party, the ESA States or a Signatory ESA State of measures which:

(a)
are necessary to protect public morals or to maintain public order and public security;

(b)
are necessary to secure compliance with laws or regulations which are not inconsistent with this Agreement, including those relating to customs enforcement, the protection of intellectual property rights, and the prevention of deceptive practices;

(c)
are necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on contracts;

(ii) the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts; or

(iii) safety;

(d)
relate to the importation or exportation of gold or silver( ESA to consider);

(e)
relate to the protection of national treasures of artistic, historic or archaeological value;

(f)
relate to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption of goods, domestic supply or consumption of services and on domestic investors; 

(g)
relate to the products of prison labour; or

(h)
inconsistent with Articles […] on National Treatment, provided that the difference in treatment is aimed at ensuring the effective or equitable imposition or collection of direct taxes in respect of economic activities or investors of the other Party.

2.
[The provisions of Title … and of Annexes … [lists of commitments on establishment and cross-border supply of services] shall not apply to the EC Party and Signatory ESA States respective social security systems or to activities in the territory of each Party, which are connected, even occasionally, with the exercise of official authority.] pending outcome of services negotiations
Article 25

Security exceptions

1.
Nothing in this Agreement shall be construed:

(a) to require the EC Party or a Signatory ESA State to furnish any information the disclosure of which it considers contrary to its essential security interests;

(b) to prevent the EC Party or a Signatory ESA State from taking any action which it considers necessary for the protection of its essential security interests:

(i) relating to fissionable and fusionable materials or the materials from which they are derived;

(ii) relating to economic activities carried out directly or indirectly for the purpose of supplying or provisioning a military establishment;

(iii) relating to government procurement indispensable for national security or for national defence purposes; or

(iv) taken in time of war or other emergency in international relations; or

(c) to prevent the EC Party or a Signatory ESA State from taking any action in pursuance of its obligations under the United Nations Charter for the maintenance of international peace and security.

[EC to propose redraft of certain elements]

2.
The Joint EPA Implementation Committee shall be informed to the fullest extent possible of measures taken under paragraphs 1(b) and (c) and of their termination.

[Article 26

Taxation

1.
Nothing in this Agreement or in any arrangement adopted under this Agreement shall be construed to prevent the EC Party or a Signatory ESA State from distinguishing, in the application of the relevant provisions of their fiscal legislation, between taxpayers who are not in the same situation, in particular with regard to their place of residence or with regard to the place where their capital is invested.

2.
Nothing in this Agreement or in any arrangement adopted under this Agreement shall be construed to prevent the adoption or enforcement of any measure aimed at preventing the avoidance or evasion of taxes pursuant to the tax provisions of agreements to avoid double taxation or other tax arrangements or domestic fiscal legislation.

3.
Nothing in this Agreement shall affect the rights and obligations of the EC Party or a Signatory ESA State under any tax convention. In the event of any inconsistency between this Agreement and any such convention, that convention shall prevail to the extent of the inconsistency.]

-pending services negotiations

(ESA States to consult on implications of this provision)
PART V

INSTITUTIONAL PROVISIONS

Text in articles Articles 27  to 30 not agreed.  Parties to consider ESA and EC proposals with a view to identifying common ground and possible common text. EC refers to Article 1 to 7 of its “Institutional provisions”

Article 27

Joint Institutions

The Joint Institutions of this agreement are the ESA-EU Council of Ministers, Committee of Senior Officials and Specialised Committees.

Article 28
ESA-EU Council of Ministers

1.  
An ESA-EU Council of Ministers is hereby established

.2. 
The Council shall comprise, on the one hand, a member of the Government of each ESA State, and on the other the members of the Council of the EU and members of the Commission of the European Communities. 

3. 
The Office of the President of the Council shall be held alternately by a member of the Council of the EU and a member of the government of an ESA country. 

4. 
The Council shall meet at Ministerial level at regular intervals, at least once every one year, and at extraordinary sessions, at the request of either Party.

5.  
The Council shall adopt its own rules of procedure within the first year after entry into force of this Agreement.

6. 
The functions of the Council shall be:

(a) to supervise the implementation of this Agreement;

(b) to examine proposals and recommendations from the Parties, including the Committee of Senior Officials, for the effective implementation of this Agreement and enhancement of the Agreement; 

(c) examine and make recommendations on any issue of common interest relating to the smooth implementation of the EPA, in particular  the need for development support to be provided; 

Provide for decisions on issues on which the Council would have full powers to do so under this Agreement. Reconcile with ACP issues where only recommendations can be made
(d) to examine the impact of wider liberalisation initiatives by the EU on the ESA-EU trade and the ESA Economies. It shall adopt  the necessary measures with a view to preserving the benefits of this agreement; and

7. 
Subject to Article ….. (on dispute settlement) the Council shall, for the purpose of attaining the objectives of this Agreement, have the power to take decisions in all matters covered by this Agreement.

8. 
The decisions of Council shall be binding on all Parties which shall take all necessary measures to implement them. 

9.
The Council may also make appropriate recommendations on all relevant issues to the ACP-EU Council of Ministers.

10. The Council shall adopt its decisions by common agreement of the parties.  The proceedings of the Council of Ministers shall be valid only if half the members of the Council of the European Union, one member of the Commission and two-thirds of the members representing the governments of the ESA States are present.  Any member of the Council of Ministers unable to attend may be represented.  The representative shall exercise all the rights of that Member.

(Review if there may not be need for all ESA States to ratify Agreement before it comes into force. However this is subject to the definition of “party”).

Article 29

Committee of Senior Officials

1. 
The ESA-EU Council shall be assisted by a Committee of Senior Officials composed of representatives of members of the EU on the one hand and representatives of ESA States on the other. 

2. 
The Committee shall make recommendations to Council on policy matters.

3. 
The Committee shall prepare for the sessions of Council.

4. 
The Committee shall meet once a year, or in extra-ordinary session as and when either Party requests.

5. 
The Committee shall be chaired alternately by a representative of each of the Parties.

6. 
The Committee shall adopt its own rules of procedure, within six months of entry into force of this Agreement.




Article 30

Specialised Committees

1. Specialised Committees established pursuant to this Agreement, shall assist the Council in the performance of its duties.

(Identify all the specialised Committees and list them in this paragraph)
2. The Council may decide to set up any additional specialised committees.

PART VI

GENERAL AND FINAL PROVISIONS

Article 31

Definition of the Parties and fulfilment of obligations

[1.
For the purposes of this Agreement, the Parties shall mean   Burundi, Comoros, D.R Congo, Djibouti, Eritrea, Ethiopia, Kenya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Uganda, Zambia and Zimbabwe, hereinafter referred to as the "ESA States", on the one part, and the European Community or its Member States or the European Community and its Member States, within their respective areas of competence as derived from the Treaty establishing the European Community, hereinafter referred to as the "EC Party", on the other. 

2.
For the purposes of this Agreement, unless otherwise expressly provided, the ESA States agree to act collectively. In cases individual action is provided for or required to exercise the rights or comply with the obligations under this Agreement reference is made to the "Signatory ESA States".

3.
The Parties and the Signatory ESA States shall adopt any general or specific measures required for them to fulfil their obligations under this Agreement and shall ensure that they comply with the objectives laid down in this Agreement.]

[Article 32

Conflict between this Agreement and Other Treaties

In the case of conflict between this Agreement and any treaty, convention, agreement on trade cooperation that may impede the implementation of this Agreement, this Agreement shall prevail to the extent of the inconsistency.]

 (EC to review and comment)

Article 33

Coordinators and exchange of information

1.
In order to facilitate communication and to ensure the effective implementation of the Agreement the EC Party, the [ESA States collectively and each Signatory ESA State] shall designate a coordinator upon entry into force of this Agreement. The designation of coordinators is without prejudice to the specific designation of competent authorities under specific Titles or Chapters of this Agreement.  

2.
On the request of either Party, the coordinator of the other Party or of a Signatory ESA State shall indicate the office or official responsible for any matter pertaining to the implementation of this Agreement and provide the required support to facilitate communication with the requesting Party. 

3.
On request of the other Party, and to the extent legally possible, each Party and the Signatory ESA States through their coordinators shall provide information and reply promptly to any question from the other Party relating to an actual or proposed measure that might affect trade between the Parties. The Parties agree to channel their exchanges of information through the ESA coordinator to the maximum extent possible.

4.
[Each Party and the Signatory ESA States shall ensure that its laws, regulations, procedures and administrative rulings of general application relating to any trade matter covered by this Agreement are promptly published or made publicly available and brought to the attention of the other Party.

5.
Without prejudice to specific transparency provisions in this Agreement, the information referred to under this Article shall be considered to have been provided when the information has been made available by appropriate notification to the WTO or when the information has been made available on the official, publicly and fee-free accessible website of the Party or of the Signatory ESA State concerned.]

(EC explained purpose of coordinators was to ensure smooth operation of the agreement. Paragraphs 4 and 5 not acceptable to ESA because considered difficult because of lack of capacity)

Article 34

Regional preference

1.
[Nothing in this Agreement shall oblige a Party to extend to the other Party of this Agreement any more favourable treatment which is applied within each of the Parties as part of its respective regional integration process.] redraft so this should not apply to EC – EC signalled that this would not be acceptable

2.
[Any more favourable treatment and advantage that may be granted under this Agreement by any Signatory ESA State to the EC Party shall immediately and unconditionally also be enjoyed by each signatory to this Agreement.] 

Further clarification; relationship between variable geometry and regional preference- EC and ESA to review in light of developments of trade provisions

Article 35

Outermost regions of the European Community

1.
[Taking account of the geographical proximity of the outermost regions of the European Community and the ESA States and in order to reinforce economic and social links between these regions and the ESA states, the Parties shall endeavour to specifically facilitate co-operation in all areas covered by the present agreement as well as facilitate trade in goods and services, promote investments and encourage transport and communication links between the outermost regions and the ESA states.
 

2.
Wherever possible, the participation of ESA States in framework and specific programmes of the European Community in areas covered by this agreement shall include co-operation with outermost regions. 

(EC to submit re-draft of paragraph 2)

3.
The EC Party shall endeavour to ensure coordination between the different financial instruments of the European Community's cohesion and development policies in order to foster cooperation in these areas. ] EC explained para 3 was drafted in “endeavour” terms because these programmes had different legal bases 

Text to be revisited in light of discussions on other Chapters
Article 36

Balance of payments difficulties

1.
Where any Signatory ESA States or the EC Party is in serious balance of payments and external financial difficulties, or under threat thereof, it may adopt or maintain restrictive measures with regard to trade in goods and in services.

2.
The Signatory ESA States and the EC Party shall endeavour to avoid the application of the restrictive measures referred to in paragraph 1.

3.
Any restrictive measure adopted or maintained under this Article shall be non-discriminatory and of limited duration and shall not go beyond what is necessary to remedy the balance of payments and external financial situation. They shall be in accordance with the conditions established in the WTO Agreements and consistent with the Articles of Agreement of the International Monetary Fund, as applicable.

4.
Any Signatory ESA States or the EC Party maintaining or having adopted restrictive measures, or any changes thereto, shall promptly notify them to the other Party and present, as soon as possible, a time schedule for their removal.

5.
Consultation shall be held promptly within the EPA Implementation Committee. Such consultations shall assess the balance of payments situation of the concerned Signatory ESA States or the EC Party and the restrictions adopted or maintained under this Article, taking into account, inter alia, such factors as:

(a) the nature and extent of the balance of payments and the external financial difficulties;

(b) the external economic and trading environment;

(c) alternative corrective measures which may be available.

The consultations shall address the compliance of any restrictive measures with paragraphs 3 and 4. All findings of statistical and other facts presented by the International Monetary Fund relating to foreign exchange, monetary reserves and balance of payments shall be accepted and conclusions shall be based on the assessment by the Fund of the balance of payments and the external financial situation of the concerned ESA State or EC Party. 

Article 37

Relations with the Cotonou Agreement 

1.
[Upon entry into force of this Agreement the provisions of Title II of Part III of the Cotonou Agreement shall no longer be applicable between the Parties.] consider relationship with Article 32.  EC to submit redraft

2.
[Nothing in this Agreement shall be construed so as to prevent the adoption by the EC Party or a Signatory ESA State of any measures, including trade and trade-related measures, deemed appropriate as provided for under Articles 11b, 96 and 97 of the Cotonou Agreement. ] delete

(Whole provision bracketed)

Article 38

Entry into force

(whole provision bracketed  - EC to submit amendments to text and detailed provisions on provisional application.  ESA to consult on capacity of ESA states to utilise provisional application)

[1.
This Agreement shall be signed and ratified or approved by the signatory Parties in accordance with their respective constitutional rules and procedures.

2. 
The Instrument of Ratification or approval of this Agreement shall be deposited in the case of ESA states, with the General Secretariat of the Council of the EU, and in the case of the Community and Member States, with the Secretary General   of COMESA who shall appropriately notify their respective signatory States and the Community.

3. This Agreement shall enter into force on the first day of the Second month following the date of deposit of the instruments of ratification of the EU States and of at least two-thirds of the ESA States, and of the instrument of approval of this Agreement by the Community.

4. An ESA signatory State that has not completed the procedures set out in paragraphs 1 and 2 by the date on which this Agreement enters into force as provided for in paragraph 3 may do so only within the 12 months following that date, without prejudice to the provisions of paragraph 6.

5.
Notwithstanding paragraph 1, ESA States and the European Community  agree to apply Articles….. (trade and institutional chapters) from   1 January 2008 before the entry into force of this Agreement.

[3.
Pending entry into force of the Agreement, the EC Party and the Signatory ESA States shall agree on provisional application by exchange of letters.]]
Article 39

Duration


Without prejudice to the provisions on review (Article….) this Agreement shall be valid indefinitely.

Article 40

Denunciation

1.
This Agreement may be denounced by the European Community and its member states in respect of each ESA country and by each ESA country in respect of the Community and Member States upon six months notice.

2.
[In case this Agreement is denounced by any of the parties, the rights and obligations of the parties arising from Chapter …… (Development) shall continue for a period of five years].

(ESA concern relates to development assistance programmes ongoing at time of denunciation  - EC to revert to ESA on policy aspects of paragraph 2)

Article 41

Territorial application

[Subject to special provisions contained in Articles of this Agreement regarding the relationship between ESA States and the French Overseas department], this Agreement shall apply, on the one hand, to the territories in which the Treaty establishing the EC is applied and under the conditions laid down in that Treaty, and, on the other hand, to the territories of ESA States.

Article 42

Revision clause

1.
[The Parties agree to consider extending this Agreement with the aim of broadening and supplementing its scope in accordance with their respective legislation, by amending it or concluding agreements on specific sectors or activities in the light of the experience gained during its implementation. The Parties may also consider revising this Agreement to bring Overseas Countries and Territories associated with the European Community within the scope of this Agreement. delete
2.
As regards the implementation of this Agreement, either Party [EC: may] [CF: shall] make suggestions oriented towards expanding trade related cooperation, taking into account the experience acquired during the implementation thereof. delete
3.
[The Parties agree that this Agreement may need to be reviewed in the light of the expiration of the Cotonou Agreement.] include in the ESA text, 
(parties  to review need to modify by incorporatng key aspects in Article on Review – Art 47)

Article 43

Accession 

[1. 
Any request for accession to this Agreement made by any State or international legal entity of the ESA region shall be presented to the Council of Ministers for determination.

2. 
The Council of Ministers may lay down the conditions and specific arrangements of the State or international legal entity concerned in a special protocol that shall form an integral part of this Agreement.

3. 
This Agreement shall enter into force in relation to an acceding state on the date its instrument of accession shall be deposited.

1.
The Joint EPA Council shall be advised of any request made by a third State to become a member of the European Union. During the negotiations between the Union and the applicant State, the EC Party shall provide the ESA States with any relevant information and they in turn shall convey their concerns to the EC Party so that it can take them fully into account. The ESA States shall be notified by the EC Party of any accession to the European Union (EU).

2.
Any new Member State of the EU shall accede to this Agreement from the date of its accession to the EU by means of a clause to that effect in the act of accession. If the act of accession to the Union does not provide for such automatic accession of the EU Member State to this Agreement, the EU Member State concerned shall accede by depositing an act of accession with the General Secretariat of the Council of the European Union, which shall send certified copies to the ESA States.

3.
The Parties shall review the effects of the accession of new EU Member States on this Agreement. The Joint EPA Council may decide on any transitional or amending measures that might be necessary.

- whole text bracketed

- parties to consider combining ESA and EC texts

- possible merging of EPAs (AU level) provision]

Article 44

Authentic texts

This Agreement is drawn up in duplicate in the Bulgarian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish and Swedish languages, each of these texts being equally authentic.

Article 45

Annexes

The Annexes to this Agreement shall form an integral part thereof.
Article 46

Amendments

[1. 
Any Party may submit proposals for the amendment of this Agreement.

2. 
Any proposals for the amendment of this Agreement shall be submitted to the General Secretariats of the European Community and ESA countries in writing who shall within 30 days of its receipt communicate to the Parties.

3. 
The Parties who wish to comment on the proposals shall do so within 90 days from the date of the despatch of the proposal by the General Secretariats.

4. 
After the expiration of the period prescribed under paragraph 3 of this Article the General Secretariats shall submit the proposals and any comments thereon received from the Parties to the Council.

5. 
Any amendments to this Agreement shall be adopted by Council and shall enter into force when ratified by [ ] signatory Parties in accordance with Article…

6. The Council shall adopt any transitional measures that may be required in respect of the amended provisions until they come into force.]

Whole text bracketed EC to consider ESA proposal - (Subjet to conclusion of Institutional Aspects)]

Article 47

General Review Clause

1. [The ESA-EU Council shall undertake a comprehensive review of the agreement 5 years after its signature. Thereafter it shall undertake regular reviews every 5 years or sooner. 

2. The ESA-EU Council shall undertake a review if any of the parties requests. 

3. The purpose of such reviews shall be:

a) in respect of any provisions of the Agreement which is considered by both parties as requiring review;

b) on the request of either party following an occurrence that adversely affects the interests of such party; or

c) to assess the progress made in the implementation and operations of this Agreement.

4. The parties agree that this Agreement may need to be reviewed in the light of the expiration of the Cotonou Agreement.]

[whole text bracketed – see comments re Article 42

� The specific interests of the EU outermost regions are still being examined and appropriate language may be proposed.





�o build up – see MoF specific objectives





